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\HE Statute Laws of England reſpecting Bankrupts, 
which have been the Work of Ages to bring them 


to that Maturity in which they now ſtand, have 

two capital Points in View; 1½. In the Way of 

Mercy to provide for the Relief of theſe unhappy Objects, 

who, by Misfortunes in Trade and otherways, were reduced 

to a State of Inſolvency ; 24/y, In point of Juſtice, to com- 

pel them to make a fair and full Difcovery and Surrender of 
their whole Eſtate, Means, and Effects, for Behoof of their 

jut and lawful Creditors. 

Upan a complex View. of theſe Starts, it appears, that 

vppon the Bankrupt's ſubmitting to be examined by the Com- 

miſſioners 
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miſſioners of Bankruptcy, making a fair Diſcovery and Sur- 
render of his Effects, and delivering up to the Commiſſioners, 
or their Aſſignies, the Title Deeds of his Eſtate, his Compt 
Books and other Writings; and thereupon obtaining from the 
Aſſignies and a certain Number of his Creditors, a Certificate 
of his having complied with the Requiſites of the Law, and 
the Certificate being allowed of by the Lord Chancellor, he 
is not only releaſed and diſcharged of all his prior Debts, 
both as to his Perſon and after Acquiſitions, but in certain 
Events is alſo entitled to a certain Dividend, Share, or Pro- 
portion of his Effects. „ | 
And, on the other Hand, if upon the Commiſſion's of Bank- 
10ptcy being iſſued againſt him, he did not ſurrender himſelf 
to the Commiſſioners, or refuſed to be examined upon Oath, 
or, upon his Examination, refuſed to diſcover his Effects, and 
to deliver up theſe his Effects, and all Books and Writings 
relating thereto, as ſhall be in his Power, or ſhall concea] or 


embezzle his Eſtate to the Value of 20 J. or his Books of Ac- 7 
compts or Writings relating thereto, with Intent to drfraut hi; f 
Cretitors, he is deemed guilty of Felony without Benefit of ( 
„ l 


I 0o this Purpoſe, by the Statute 5th George II. Cap. 3o. 1. 
it is ſpecially enacted, That if any Perſon who ſhall become > 
« Bankrupt, and againſt whom a Commiſſion of Bankrupt: n 
under the Great Seal ſhall be iſſued, whereupon he ſhall 
© be declared Bankrupt, ſhall not within forty-two Days af. 


eiter Notice in Writing left at the uſual Place of Abode of by 
& ſuch Perſon, or perſonal Notice, in caſe ſuch Perſon be i th 
„ Priſon, and Notice in the London Gazette, ſurrender himſelt ou 
„ to the Commiſſioners, and ſubſcribe ſuch Surrender, and the 
„ ſubmit to be examined upon Oath or ſolemn Affirmation, de. 
and conform to the Statutes concerning Bankrupts ; and, ot] 
upon his Examination, diſcover all his Effects, and how he tif 
% -hath diſpoſed of his Effects (and all Books and Writing | 
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' © relating thereunto) of which he was poſſeſſed, or Wn 


„ed, or whereby ſuch Perſon, or his Family, hath or may 
expect any Poſſibility of Advantage; and alſo, upon ſuch 
« Examination, deliver up unto the Commiſſioners ſuch Part 
of his Effects, and all Books and Writings relating thereto, 


as ſhall be in his Power; then the Bankrupt, in caſe of De- 


fault in not ſurrendering and ſubmitting as aforeſaid, or in 
* caſe he fhall conceal or en:bezzle his Eſtate to the Value of 20 l. 
*« or any Books of Accompts, or Writings relating thereto, with 
« Intent to defi aud his Creditors (and being convicted by In- 
dictment or Information) ſhall be deemed guilty of Felony 
« without Benefit of Clergy. 

This Severity was both juſt and neceſſary to attain the 
Ends propoſed ; and as the Eſſence of the Offence thereby 
created conſiſts in the fraudulent Purpoſe and Intention in ſe- 
creting and concealing the Effects to the Value at leaſt of 
:0 J. with a View to defrand his Creditors, it ſhall fairly be 
admitted, that in order to convict the Bankrupt of this Of- 
fence, and to ſubject him to ſo high a Puniſhment, the bare 
Concealment, without Proof of the fraudulent Purpoſe and In- 
tention, would not be ſufficient. 

But, on the other Hand, as a Compliance with the Requi- 
ſites of the Law in all the Articles above-mentioned, and 
more particularly, a full and fair Diſcovery and Surrender of all 
the Bankrupt's Eſtate, Means, and Effects, was neceſſary to 
entitle kim to the Benefits and Advantages intended for him 
by the aforeſaid Statutes ; it was a juſt Conſequence, that 
the concealing, and not ſurrendering, any Part of theſe, with- 
out Proof of any fraudulent Intention, further than what 
the Law might preſume from the Concealment itſelf, ſhould 
deprive him of the Benefits and Advantages to which he would 
otherways have been entitled by Means of the aforeſaid Cer- 
liticate. 

To this Purpoſe it is by the aforeſaid Statute of the 5th 
of his late Majeſty, in zerminis, enacted, “That in caſe any 

„ fuch 


„ ſuch Bankrupt ſhall afterwards be arreſted, proſecuted, — | 


* impleaded for any Debt due before ſuch Time as he became 
« Bankrupt, ſuch Bankrupt ſhall be diſcharged upon com- 
„ mon Bail, and ſhall, and may plead in general, that the 
« Cauſe of ſuch Action or Suit did accrue before ſuch Time 
& as he became Bankrupt, and may give this Act and the ſpe- 
„ cial Matter in Evidence; and the Certificate of ſuch Bank- 
„ rupt's conforming, and the Allowance thereof, according to 
* the Directions of this Act, ſhall be, and ſhall be allowed 
to be ſufficient Evidence of the Trading, Bankruptcy, Com- 
* miſſion, and other Proceedings precedent to the obtaining 
*« ſuch Certificate; and a Verdict ſhall thereupon paſs for the 
« Defendant, wnlefs the Plaintiff, in ſuch Action, can prove the 
« ſaid Certificate 7vas obtained unfairly, aud by Fraud ; OR une 
« the Plumiff, in ſuch Action, can make appear any Conceal: 
* ment by ſuch Bankrupt, to the Value of 101.” So that, as well 
from the Words as from the manifeſt Purpoſe and Intendment 
of this laſt mentioned Clauſe, upon Proof brought that the 
Certificate was unfairly, or fraudulently obtained; or, a4), 
That the Bankrupr had concealed his Effects to the Value of 
10 J. he was not to be entitled to any of theſe Benefits ot 
Advantages ; nor was the Certificate to, furniſh any Defence 
againſt a Proſecution at the Inſtance of any of his prior Cre- 
ditors for Payment of their juſt and lawful Debts. 

Fohn Cathcart and John Blackwood, of London, Merchants, 
for a Courſe of Years carried on a Co partnery Trade at Lu 
don, to a great Extent. The Situation of the Company“ 
Affairs, and the Purſuer's Connection with one of the Part- 
ners, occaſioned their having frequent Recourſe to the Purſi- 
er's Friendſhip, which he exerted towards them in a very e- 
minent Degree, to the Hazard and Riſque of involving him- 
ſelf in that Ruin, which was at Length the Fate of this Co- 
partnery. He is at this Moment Creditor to John BJackwond, 
in a ſeparate Debt of 700 J. Sterling, of which he has not 


the Proſpect of recovering one Penny; and the two Partners 
; | | becams 


| 


became jointly Debitors to him in the following Sums, which 
are the Subject of this Proceſs. 

The firſt of theſe is a Bond for 612 J. 11 5. Sterling, bear- iſt Debt, 
ing to be borrowed Money, granted by the Partners to the March gth, 
lecealt Thomas Blackwood, Merchant in Edinburgh, to which „ 
the Purſuer became entitled, as in Right of the ſaid Thomas 
Blackwood. And it is a known Fact, which cannot be deni- 
ed, that the onerous Cauſe of this Bond was, that the ſaid 
Thomas Blackwood, who had been ſeveral Years ſettled at Car- 
thogeza, in the South Sea Company's Service, purpoſing to 
aye that Country, did remit from thence a conſiderable Part 
of his Effects, conſigned to the faid Fohn Cathcart and John 
Blackwood, That upon his Return to Britain, and ſettling 
\ccompts with them, as, they confeſſed themſelves Debitors 
o him, in the above mentioned Balance of 612/. 11 5. 

Heling, he received their joint Bond for that Sum, of which 

there remained due, as by another fitted Accompt, 11th July 

1737, a Balance of 171 J. o. 10 d. Sterling, of which 

no: one Farthing, either of Principal or Intereſt, has been 

aid. 

f The ſecond of theſe is a Bond for 1000 /. Sterling, granted 2d Debt, 
by the ſaid John Cathcart and John Blackwood, to the Purſuer . Is 
limſelf, conditioned for the Payment of 553 J. 15 J. 3 4. FRY” 
Si ling, of which there remained upon the 24th July 1744, 
Balance of 52 J. 18 5. 2.4. Sterling; and which, with Inte- 

&t from that Day, is ſtill due: And the Hiſtory of this Debt 

5 explained by the Condition of the Bond itſelf, to have been, 

that of the ſame Date, the Purſuer, at the ſpecial Inſtance 

and Requeſt, and for the only proper Debt of the faid John 

lihcart and Fohn Blackwood, bound himſelf to pay unto George 

Hiar of London, Merchant, the above mentioned Sum of 

1000 /. Sterling, conditioned for the Payment of 553 J. 155. 34. 

irom which it is apparent, that the Bond now ſued on, was 

ganted for the Purſuer's Indemnification of the Bond he has 

B granted 


zd Debt, 
-9th June, 
1744. 


granted to Fyiar. for the proper Debt of theſe Partners: And 


as the Purſuer was compelled to make Payment of his own 
Bond to Friar, the Juſtice of this Article cannot be im- 
eached. 

The third and laſt Debt, is John Cathcart and John Black- 
wood's joint Bond to the Purſuer, for 592 J. 167. Sterling, 
The Hiſtory of which is, that Robert Douglas and John Black- 
2901, previous to the Year 1727, had been in Uſe to deal in 
drawing and re-drawing upon one another; in the Manage. 
ment of. which, the Purſuer had been employed by Rover; 
Douglas only ; and therefore, opened no Account in relation 
to that Affair, either with Fohn Blackwood or John Cathcart, 
jointly or ſeparately, but ſingly with Robert Douglas, — lu 
the Year 1727, Robert Douglas failed in his Circumſtances, 
when the Purſuer being employed by Fohn Blackwood in the 


Circulation, did then, for the firſt Time, open an Accompt 


with him in Relation thereto, and continued the ſame til! the 
Year 1729, when the Circulation entirely cealed. —T hvs 
Matters continued, till about the Beginning of the Year 1737, 
when the Purſuer was very artfully drawn in by the Defen— 
der, to accept ſundry Bills, which he, under the Firm of 
the Company, had taken the Liberty to draw, promiſing Re- 
mittances for duly diſcharging the ſame, firſt out of one Fund, 
then out of another, tho* this eventually proved a mere A- 
muſement and Deceit: And, as no Remittances were made to 
diſcharge thoſe Bills, the Purſuer was obliged to re-draw up- 
on them for his Indemnification, which, of new, embroiled 
him in a Circulation of Bills, upon Account of thoſe Partners, 


who drew him on, Step by Step, by Aſſurances of Remittan- 


ces, as will appear from their Letters in Proceſs, of which 
Excerpts are ſubjoined. 

Upon the 3d of April 1740, John Cathcart tranſmitted to 
the Purſuer a State of their Accompts, by which a Balance om 
Iy of 316. 45. 6 d. Sterling, was acknowledged to be due by 


them 


them to him; and this Accompt was accompanied by a Let- 
ter relative thereto, holograph of Fohn Cathcart himſelf, both 
which are produced. The Purſuer did, with Reaſon, com- 
plain, that Juſtice had not been done him in the aforeſaid 
Accompt, as he was neither allowed the uſual Commiſſion of 
a Half per cent. for negotiating their Bills, nor had they even 
allowed him Intereſt for the Money he was in Advance for 
them; which two Articles made a Difference of about 
281 J. 105. Sterling, upon the whole Accompt. And having 
authoriſed his Attorney at London to ſue them for Payment 
of the Balance juſtly due, they ſettled Accompts, and grant- 
ed their joint Bond for the acknowledged Balance of 592 /. 165. 

Ley ling. 

The Slur that has been endeavoured to be thrown upon 
tieſe Debts, tho? the Juſtice of them is not impeached, ren- 
lered it neceſſary for the Purſuer to trouble your Lordſhips 
with this Account of the Riſe and Progreſs of each, that no 
[mprefſion might remain, prejudicial to that Claim which the 
purſuer now makes for Payment. 

The Defender has been extremely liberal in Encomiums 
upon himſelf, and exhibits a Liſt of Debts contracted before 
tne Bankruptcy ; and which, he fays, he has paid fince ob- 
taining the Lord Chancellor's Certificate, to the Amount of 
2479 J. 134. 5 d. Sterling. At the ſame Time, he confeſſes, 
that he has not paid, nor intends to pay one Farthing to Ac- 
compt of the Purſuer's Debt, tho', at leaſt, equally onerous 
i5 any of thoſe that are ſaid to have been paid: And as an A- 
pology for this partial Preference, he took the Liberty to a- 
ver and ſay, that he was, in Effect, but Cautioner in the Pur- 
luer's Debt, for his Partner, John Blackwood, the Purſuer's 
brother, and therefore, had left it to John Blachvood, for 
whoſe Sake this Debt was contracted, to take Courſe there- 
wich. 

And the Account he gives of this Matter is, that John Black- 
wood, before entering into Co-partnery with him, was enga- 


ged 


ed in a dangerous Courſe of drawing and re: drawing. by Ro- 


bert Douglas of Barbadoes ; who, having purchaſed an Eſtate in 
Scotland, before he got Payment of the Price of Lands which he 
had ſold in Bar badbes, had no Method to raife Money for paying 
the Price of the Scorch Eſtate, but by circulating Bills of Ex- 
change, between London and Edinburgh. That when he entered 
into Co- partnery with John Blackwood, it was agreed, he was 
to take no Concern ia this Circulation of Bills : That their Co- 
partnery was only to reſpect the Jamaica Jrade, and with the 
Spaniſh Settlements, but that he was afterwards prevailed upon 
by his Partner, to lend his Name to many of theſe Bills, under 
the Firm of the Company : And that it was the Loſs ariſing from 
this deſtructive Circulation, had involved them in many. Debts, 
and, amongſt others, in thoſe now claimed by the Purſucr. 


But, as your Lordſhips muſt be ſenſible, from the above 


State of Facts, that the two Debts firſt above mentioned, did a- 
riſe from quite different Cauſes, and had nothing earthly to 
do with the aforeſaid Circulation, it was but an unfair Attempt 
in the Defender, to endeavour to throw this Shur upon the 
Purſuer's whole Debts: So that, was there either Truth or 
Relevancy in the Allegation, it could, at moſt, only affect the 
third Debt, tho', in reality, it has as little to do with that as with 
any of the others. For as the Circulation between Blackwood 
and Douglas, was quite at an End in the Year 1729, the new 
Circulation was not begun ſooner than the 1737, when the 
Purſuer was enſnared to accept the Bills drawn upon him by 
the Partners, to ſupport their Credit, upon the Aſſurances of 
immediate Remittances. This is clearly inſtructed by the 


Defender's holograph Letters in Proceſs, Excerpts of which 


have been above referred to. 7 

And where that is the Caſe, what was meaned as an Apo- 
logy for this apparent Partiality and Injuſtice, muſt recoil witt. 
double Force. | 

The Purſuer has no Acceſs to know what Truth there is 


in thoſe Payments, which the Defender pretends to have made 
| | {0 
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to the other Creditors. The Fact is no ways vouched, and 
if material to the Cauſe, cannot he credited upon the Defen- 
der's bare Averment. The Purſuer has indeed been told, that 
the Defender ſince his emerging from a State of abſolute 
Bankruptcy to a State of unexpected Opulency and Riches, 
has been ſo condeſcending as to compound with ſome of his. 
favourite Creditors, but has not made juſt Payment to any 
one. But be that as it will, as his Capacity and Ability to 
do full Juſtice to his Creditors will not be denied; and as 
not withſtanding thereof, he perſiſts in refuſing to do that 
Juſtice to the Purſuer which he ſays he has done to the other 
Creditors, and which by the Ties of Honour and Conſcience 
he was bound to do to them all equally ; now that he is in- 
ſuch opulent Circumſtances, the Purſuer cannot be blamed for 
king every Remedy the Law gives him to force Payment 
of this juſt Debt, and ſuch is the Scope of the preſent 
Proceſs. 

When the Action came to be inſiſted in before the Lord 
Ordinary, as no Objection lay to the Debts themſelves, the 
Defender reſted his Defence upon the Certificate which he 
and his Partner had obtained from the Lord High Chancellor 
of England, upon the Commiſſion of Bankruptcy iftued againſt 
im in the 1745, certifying their Compliance with the Re- 
quifites of the ſeveral Statutes in that. Behalf made, in the 
Diſcovery and Surtender of their Effects to the Aſſignies un- 
kr the Commiſſion of Bankruptcy, and conſequent] y of 
heir being thereby releaſed and diſcharged of all antecedent 
Debts. 

I: was on the other Hand contended for the Purſuer, that 
e Defender had loſt the Benefit of-that Certificate, in reſpect 
t appeared that he had not made a fair and full Diſcovery and 
aurrender of his whole t ſtate and Effects to the Commiſſion- 
es of Bankruptcy. or their Aſſigns; that he. had concealed 
le only two heritable Subjects he had in this Country ſpe- 


ally condeſcended upon, far exceeding the Value of 10 J. 
And 
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And therefore, that in Terms of thoſe very Statutes he remain- 
ed {till ſubje& to the Payment of his juſt and lawful Debts, 
and could not plead the aforeſaid Certificate in bar of the pre- 
{ent Action. 8 

The Defender replied, and endeavoured in the beſt Man- 
ner he could, to exculpate himſelf from any fraudful Concea]- 
ment of either of the two Subjects condeſcended upon. 

The Lord Ordinary took the Debate to report. Informa- 
tions, additional Informations, Replies and Duplies, contain- 
ing the Opinions of Eng/i/h Council taken on both Sides were 
exhibited. And as the Defender in his Information diſputed 
the Value of the Lands of Glenduſe, one of the Subjects with 
the Concealment of which he was charged, a Proof before 
Anſwer was allowed as to the Value and Rental of theſe 
Lands; which Proof being remitted to the Lord Ordinary, his 
Lordſſ io is now to repoit the whole Cauſe : In the View of 
which, this Information is kumbly offered on the Part of the 
Purſuer. | 

And as he muſt fairly confeſs, that the Proof of the ſuppo- 
ſed ſurplus Value of theſe Lands of Glenduſk, beyond the 
300 J. which the Defender had admitted to be their juſt Va- 
lue, has not anſwered Expectation; and as a few Pounds 
more or leſs will not influence the Deciſion of this Cauſe, he 
is unwilling to enter into any unneceſſary Altercation. And 
therefore, ſubmitting to your Lordſhips the probable Evidence, 
tho* in a great Meaſure Conjecture, of the higher Value of 
thoſe Lands of Glendyſk, than the 300 J. at which the De- 
fender was pleaſed to eſtimate them, he will in the Sequel of 
the Argument ſuppoſe them to be of no higher Value. 

In the later Proceedings before the Lord Ordinary, Dif- 
covery was made of a third Concealment at the Time of the 
Surrender, viz. a Sum of 48 J. Sterling of Arrears then due 


to the Defender of his Half Pay, as Director of the Ho- 
ſpitals. l 
5 


ann 


As the Statute 570 Georgii II. requires that the Diſcovey 
and Surrender ſhould be made upon Oath, not only of the 
« Eſtate and Effects themſelves whereof the Bankrupt was 
« poſſeſſed, or any ways intereſted in, or intitled to, and of 
« all Books, Papers and Writings relating thereto, or where- 
« by he, or his Family had, have, or may expect any Profit, 
« Poſlibility of Profit, Benefit or Advantage whatſoever,” 
So it appears from the Copy produced of the Affidavit emitted 
; by the ſaid John Cathcart and John Blackwood upon their Ex- 
R :mination, that they did upon their Oaths ſay, That the 
1 „Books, Papers and Writings therein mentioned, as then 
i « exhibited with thoſe that had been formerly ſeized by Vir- 
i « tue of faid Commiſſion, or delivered to the ſaid Commil- 
« floners Meſſenger, and now in the Hands, Cuſtody and 
Power of the Aſſignies, Oc. do contain a true and full Diſ- 
.c Wl © coſtre and Diſcovery of all theſe Examinauts Effects and E- 
e aten, real and perſonal, and how and in That Manner, to 

« whom, and upon what Conſideration, and at what Time or Times 
„ey have diſpoſed of, aſſigned, or rraniferred any of their Goods, 
he * Wares, Merchandizes, Monies, or other Eſtate and Effects, 
a. and all Books, Papers and Writings relating thereto, of 
%s Wl © which theſe Examinants were poſſeſſed, or in, or to which 
he WI © they were any way intereſted or intitled, or which any 
nd MW © Perſon or Perſons had, or hath, or have had in Truſt for 
ce, them, thoſe Examinants, or for thoſe Examinants Uſe, at 
of W © any Time before, or after the iſſuing of ſaid Commiſſion, 
De- Wl © or whereof thoſe Examinants, or their Families, have, or 
of W © bath, or may have, or expect any Profit, Poſſibility of 

profit, Benefit or Advantage whatever. And theſe Exa- 


iſe MW © minants further ſay, that they have at this the Time of 
the MW © their Examination, delivered up to the ſaid major Part of 
due MW © the Commiſſioners by the laid Commiſſion authoriſed, all ſuch 
Ho- MW © Part of their Goods, Wares and Merchandizes, Money, E- 


* ſtate and Effects, and all Books, Papers and Writings re- 
* lating thereto, as now at this the Time of their Examina- 
| tion, 
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* tion, they have, or are in their Poſſeſſion, Cuſtody or Power. 
And further ſay, that they have not removed, concealed or 
„ embezzled any of their Effects or Eſtates, real or perſonal, 
© or any of their Books of Accompts, Papers or Writings 
A relating thereto, with an Intent to defraud their Cre- 
& ditors. 
igth Nor, And from the Copy of the Report made upon Oath by the 
ues Aſſignies under the Commiſſion, of the Amount and Pr oceeds 
of the Bankrupts Effects ſurrendered to them, they. certify, 
« That the ſeparate Eſtate for Life of the ſaid John Black 
% wood, of, and in the feveral Meſſuages, Farms and Lands 
* in the County of Kent, was fold under the ſaid Commiſſion 
* to Mr. Patoun, for the Sum of 2400 J. which he paid, up- 
% on theſe Examinants executing a Conveyance thereof to 
e him: And this Examinant Henry Vanderſtegen faith, that 
„ he hath received 1200 J. Part of the ſaid Sum of 2499 /, 
« the Purchaſe Money aforeſaid, and the ſame now remains 
ein his Hands, and is all that this Deponent hath received 
&« for, or on Account of the ſaid Eſtate and Effects of the 
„ ſaid Bankrupts, or either of them.“ And this Examinant 
George Arnold faith, ** That he hath received the Sum of PE 
*« 1200 J. the Remainder of the faid Purchaſe Money, and di 
* the ſame is now in the Hands of the Fxaminant.” And ly 
this Examinant further ſaith, ** That he hath alſo received of ce 
« Mr. Benjamin Adamſon, Executor of Mr. Thomas Aaniſon, 
* the Sum of 8 J. o 5. 5 d. being the Balance of the Ac, 
« compt of the ſaid Thomas Adamſon, which ſaid two Sumi of 
1208 J. os. 5d. are, and is all that this Examinant hath ro- 
„ ceived on Account of the Eſtate and Effects of the fd 
« Bankrupts, or either of them, except ſome looſe Papers, 
4% Books and Lumber, which are uſeleſs, as this Examiaant 
« believes: And both theſe Examinants ſay, that the faid ſe- 
« yeral Sums of Money, fo by them received as aforeſaid, do 
« belong to, and are Part of the ſeparate Eſtate of the ſaid 
« fohn Blackwood : Aud both * Examinants, each ſpcaking 


C6 for 


« for himſelf, ſaith, that they 
« of Money, Goods or Effects, as, or on Account of the ſeparate 
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3 
have not received any Sum or Sum! 


« Eſtate of the ſaid John Cathcart ; or as, or on Account of the 
joint Eſtate of the ſaid John Blackwood and John Cath- 
cart.“ | 

The Defender does not diſpute, that this Report by the 
Aſſignies under the Commiſſion, contains a fair Account of 
the total Produce of the Surrender made by theſe Bankrupts; 
and where that is the Caſe, the Purſuer will be pardoned to 
ſay, that it is as great a Burleſque upon fo ſerious a Matter, 
as has at any Time appeared: Their whole Effects, either as 
Partners or Individuals, other than the Eſtate for Life of John 
Blackwood, which fold for 2400 J. amounted to 8 J. 5 d. the 
ſeparate Eſtate of the ſaid John Blackwood. As Partners, the 
had neither Money, Goods nor Effects; nor as Individuals, 
had they one Six-pence other than the ſaid 8 J. 5 d. So that, 


laying John Blackwood out of the Caſe, the Defender John 


Carhcart neither diſcovered nor ſurrendered any Thing, and 
ſeys he had nothing to ſurrender, tho' the Debts they were 
owing were to a very great Extent. And if it ſhall now a 
pear, that the three Subje&s which the Purſuer thinks he has 
diſcovered to have belonged to the Defender at the Time of 
this Surrender, were concealed, and no Diſcovery or Surren- 
der thereof made, it muſt be ſubmitted to your Lordſhipe, 
whatfor an Appearance it has in a Caſe of this Nature, that 
the only Subjects which this Defender had in the World which 
could have been beneficial to nis Creditors, were ſuppreſſed 
and concealed. 

Caſes may be figured, where in a Surrender by Bankrupts to 
any Extent or Value, ſome few Particulars of leſſer Moment 
may eſcape Obſervation ; and whether, upon Proof that this 
proceeded not from any deſigned Concealment, but by Over- 
light or Neglect, Equity might interpoſe to mitigate the Se- 
verity of the Law, the Purſuer will not take upon him to fay. 
The Law has made an Allowance to the Amount of 10 J. of 

D which 
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which it takes no Notice, upon a Preſumption, that to this Ex. 
tent the Concealment might have been innocent, or undeſign- 
ed, but has given no Power to Judges to admit of any Excuſe, 
where the Concealment is proven to a greater Extent. But 
where the Diſcovery and Surrender appears to be a mere Farce, 
as in this Cafe, where nothing is diſcovered, and every Thing 
concealed, it would be of dangerous Example to admit of a- 
ny Apology, to ſecure to the Bankrupt the Enjoyment of thoſe 
Benefits and Advantages, which were intended for thoſe only, 


who ſhould make a fair and full Diſcovery of their whole EF 


fects. | I 
If the Concealment does not exceed the Sum of 10 J. Her 


ling, the Law takes no Notice of it; but where it goes beyond 
that Sum, as the Law could not ſuppoſe ſo great a Degree of 
Inattention on the Part of the Bankrupt in a Matter of that 
Conſequence, it requires no Proof of the Concealment's being 
fraudulent, or done intuitu to defraud the Creditors. ; but, 
without Enquiry, by what Means, or from what Cauſes the 
Concealment proceeded, ſtatutes upon the Fact, and denies 
the Bankrupt theſe Benefits and Advantages which otherways 
he would have been intitled to by Means of the Certificate, 
particularly, of being releaſed and diſcharged of all antece- 
dent Debts. : 

So ſtanding the Law, it remains to ſtate the Particulars of 
this Concealment, . and what has been pleaded by Way of De- 
fence upon the ſeveral Articles. 

The three Particulars which the Purſuer condeſecends upon, 
are, Iſt, A Houſe in Edinburgh, being the upper Story of. : 
Land at the Head of Fou/i/'s Cloſe, which, at the Time of the 
aforeſaid Surrender in 17:45, yielded 8/. Sterling of yearly 


Rent.—24ly, The Lands of Glendiſt, lying in the Shire of 


Air, admitted by the Defender to have been worth 10. 
Sterling of yearly Rent; and which, according to the Eſtima- 
tion he puts upon them of 30 Years Purchaſe, brings out the 


total Value of theſe. to be. 300 /.—3dly, The Sum of 48 /. 
| Sterling 


n 
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135 , 
$te- ling due to the Defender, as the Arrears of his Half-pay 
- is Director of the Hoſpitals. —Of theſe in their Order, begin- 
ning with the Houſe in Edinburgh, which the Purſuer has pla- 


t ced in the Front, as he imagines the Proof of a deſigned Con- 
\ cealment of this Arricle to be clear and indiſputable, and the 
1 Apology that has. been attempted to be neither relevant nor. 
| oven. So that was there no more in the Cauſe, this. of it- 
e {cif would be ſufficient ad victoriam; it is not left to Courts 
b of Juitice to diſpenſe with the poſitive Enactment of the 
s upon any By-Conſiderations, however favourable ; tho', 

it favourable Conſiderations were to enter the Queſtion, they 
q tand clear for the Purſuer, who claims Payment of a molt 


d jut Debt from a wealthy and opulent Debitor: And the Sta- 
ute 21ſt James I. cap. 19. expreſly directs, That the Sta- 


it tutes relating to Bankrupts ſhall be conſtrued in the moſt 

2 © beneficial Manner for Creditors.” 2 

t, It is an agreed Fact, that this Houſe, as well as the Lands Houſe in 
0 of Glenduſk, was Part of the Defender's Father's heritable E- Ediabuigli. 
es tate; that it devolved to the Defender upon his Father's 

'S Death, as far back as the Year 1729; that the Title Deeds 

6, of it have been, and ſtill are in the Poſſeſſion of the Defen- 

6. der or his Doers; that he has never ſold or diſponed it to any 


Perſon whatever, and tho' he has not hitherto completed the 
of Wl feudal Right in his Perſon, there is undeniable Evidence that 
o- Wl the Rents of it, for at leaſt 30 Years paſt; have been uplifted 

in virtue of Powers or Factories from him, and diſpoſed of as 
n, be was pleaſed to direct; and he has judicially acknowled 
2 c, that he made no Diſcovery or Surrender of. this Houle to 
be be Commiſſioners of Bankruptcy. 
ly Was the Defender now. ſued upon the paſſive Titles, as re- 
of Wl preſenting his Father, for Payment of his Father's Debts, it 
|. W 5 believed it could not admit of a Queſtion, that, upon Proof 
u- of the above mentioned Facts, he behoved to be concluded in 
4 in univerſal paſſive Title, or that this Subject was adjudgeable 
FE | from 


from him, as charged to enter Heir to his Father, for Payment 
of his own Debts, as in Fact it has lately been ſo adjudged, 

And where that is the Caſe, the Purſuer would be pardon- 
<d to ſay, it would be very extraordinary if his with-holding 
this Subject from the Diſcovery and Surrender he pretended to 
make, were to be flurred over; or the Cobweb Excuſes that 
are here offered allowed of, ſo as {till to entitle him to all the 
Benefits and Advantages which the Law intended as a Reward 
to thoſe only, who ſhould appear to have made a full and fair 
Diſcovery. | 

The Apology which the Defender offers for having made 
no Diſcovery or Surrender of this Subject to the Commiſſio- 
ners of Bankruptcy, is, that long before that Time he had 
given up this Subject, both verbally and by Letters to his Si- 
{ter lately deceaſt, who was married to Mr. Campbell Miniſter 
at Denoon; and tho? he had made no formal Conveyance 
thereof, yet as he had never received any of -the Rents from 
his Father's Death, ſo he underſtood that he had no Sort of 
Right or Intereſt, after what had paſt between him and his Si- 
{ter ; and it did not occur to him that he was bound to fur- 
render a Subject which he underſtood and believed to belong to 
his Siſter, by a moſt juſt Title; and if he erred in Law, that 
Error ought not to be conſtrued a wilful Omiſſion or Con- 
cealment, of Intention to defraud his Creditors. 

It will not require many Words to ſatisfy your Lordſhips of 
the Irrelevancy and Inſufficiency of this Excule, unleſs it could 
be alledged and proven, that by ſome obligatory Writing, 
whether by Letter or otherways, he had conveyed, or become 
bound to convey the Property of this Subject to his Siſter: 
A verbal Promiſe, tho? proved, could have been of no Awal 
againſt a ſuperveening Bankruptcy, to the Prejudice of Credi- 
tors who were entitled to have a full Surrender of every F- 
ſtate that then belonged to the Bankrupt. No Acknowledg- 


ment of an antecedent verbal Promiſe could have been * 
ted, 


17 
td to withdraw that Subject from the Surrender which the 
Law required. 

But it is unneceſſary to argue the Relevancy of Facts, of 
which there is no Sort of Proof, other than the Defender's 
bare Averment, now when a Diſcovery of this Concealment 
is made. Was that to be allowed of, no Bankrupt could ever 
be convicted of a deſigned Concealment. It would be the 
ſtrongeſt Encouragement to Bankrupts to conceal their Ef- 
fots, if, when detected, no more was requiſite than a Tale 
of this Kind, that they had promiſed away the concealed Sub- 
jects to ſome one of their owa Friends or Relations. 

And therefore, tho' the Purſuer has no Occaſion to diſpute 
the Evidence ariſing from the Proof to be now ſtated, that 
the Defender did authoriſe or allow his Factors in this Coun- 


nitted with by them as his Property, partly for the Aliment 
of his Siſter; this is ſo far from proving that he conſidered the 
wbjcct itfelf as his Siſter's Property, that it proves the direct 


i WM contrary, and renders him ſo much the more inexcuſeable, in. 


ot dilcovering and ſurrendering this Subject, where he can- 
to Not pretend Ignorance of his Right thereto ; and where, as in 
at de Sequel ſhall be ſhown, not many Months before his emit- 
ng the Oath in the Terms above mentioned, he, as Propri- 
© of this Subject, had granted a Factory for levying the 
of Ueats thereof. 
uld It appears, that of this Date David Cathcart of Glenduſk, 
og, ie Defender's Father, granted a Commiſſion to Mr. Alexan- 
me Wir Macmillan Clerk to the Signet, impowering him to fell 
er be Houſe in queſtion to the beſt Advantage, under this Pro- 
vail iſo, * That he ſhall apply the Price of ſaid Dwelling Houle 
di- WM towards Payment of whz?* was reſting by him and John 
F. Cathcart bis eldeſt Son, (the Nefeuder) of the Sum of 
dg looo J. Scors, and nnualrents thereof, to John Campbell 
nit Lord Provoſt of Edinburgh, conform to their Bond, &.“ 
» Wit as, in Fact, the Houſe was never fold, it tranſmitted to 
E the 


ty to apply the Rents of this Tenement, levied and intro- 


I2th Nov. 
1723. 
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the Defender, as Part of his F 8 heritable Eſtate, upon 
his Death in the 1728 or 1729; and as Mr. Macmillan con— 
tinued to uplift the Rents till the Year 1739, tho' Mr. Mac- 
Millan depones, ** he cannot recolle& at ſuch a Diſtance of 
„ Time, whether he had any particular Commiſſion to uplift 
© theſe Rents, other than the Commiſſion he had to fell the 
* Houſe ;” yet as the ſoreſaid Commiſſion behoved to drop 
by the Father's Death, it is clear as Sun Shine, that Mr. 
Macmillan's Intromiſſions with the Rents after the Father 
Death, muſt: have been by Authority of the Defender, to 
whom theſe Rents belonged, and who alone had Power to 
grant Commiſſion for uplifting the lame, and diſpoſing of 
them as he thought proper. 

But the Evidence of this Fact does not reſt upon Probahi- 


lities or Preſumptions ; for it appears that the Netender, as | 


Proprietor of this Subject, did grant a Commiſſion to Mr. 
Macmillan, to uplift theſe Rents, as belonging to him, and 
authoriſed him to apply them for the Uſe of his Siſter. 

For Proof of this Fa&, the Purſuer appeals to ſundry Re- 
ceipts granted by Mr. Macmillan to Mr. William Harper the 
Tenant of that Houſe for many Years ; the firſt of which Re- 
ceipts is in theſe Words, * I Alexander Macmillan, Oc. ai 
e having Commiſſion from Mr. John Cathcart Merchant in Lon- 
« don, grant me hereby to have received, from the Reverend 
« Mr. William Harper, the Sum of 12/. Sterling, as a Year 
and a Half's Rent, viz. from Whitſunday 1735 to Martin 
* mas 1736, of a Houſe in Fouli''s Cloſe, Top Story of the 
« fore Street, Eaſt Side, belonging to the ſaid John Cathcart; 
*« and therefore, I hereby, as Factor for the ſaid John Cath- 
* cart, diſcharge the faid Mr. Harper, Oc. and! oblige my 
«© Conſtituent to warrant thir Preſents.” 

And to ſhow that Mr. Macmillan ated in the Premiſes 
conform to the Inſtructions he had received from the Defen- 


A 


ch Sept, der, there is produced the Defender's holograph Letter, of this 


1739. 


Date, to his Siſter Mrs. Campbell, wherein he writes,“ I doubt 
60 not 


r A . 1 - oO DP Vs es * — 


19 

not but Mr. Macmillan remits you the Rents of the Houſe 
« in Edinburgh, as I deſired him, which in the mean time is all 
« that I can do for you, and when I can do better, it will be 

« q great Pleaſure to me to do it.” 

And in Conformity to thele, there is produced a Receipt, 

e granted by the ſaid Mrs. Campbell, acknowledging her to have 

0 received, by the Hands of the Reverend Mr. George Wiſhart, 
one of the Miniſters of Efinbu: gh, whom Mr. Macmillan em- 


g ployed to make the Remittance, the Sum of 7 J. 7. Ster- 
0 lig, completing one Year's Rent, as the Receipt bears, of 

« yy Brother John Cathcart's Hoſe, in Edinburgh, which 
N « Rent ts allowed by him to me.” 


From thele three Pieces of Evidence, when conjoined, 
z your Lordſhips perceive, the Defender himſelf, his Siſter 
” Mrs. Campbell, and his Factor Mr. Macmillan, all agree in 
. cone Voice in acknowledging this Houſe to be the Defender's 
id Property, the Rents thereof levied in his Name, and applied, 
by his Directions, for the Aliment of his Siſter. 
Py But the Evidence does not reſt here; for Mr. Macmillan ha— 
he ing refigned his Factory or Adminiſtration for the Defender, 
e about the Year 1740, Mr. Wiſhart from that Time uplifted 
the Rents, and tranſmitted them to Mrs. Campbell fo long as ſhe 
1n- lived. And Mr. V i/hart has deponed, that to the beſt of his 
nd Remembrance, he uplifted the Rents from the Year 1740 to 
ear the Year 1744, by virtue of a Miſſive from the Defender, tho? 
n- upon looking over his Papers he cannot find ſuch Letter. 
the But whatever Mr. Wiſbart's Authority was from the 1740 Aug. 22. 
rt; o the 1744, there appears of this Date, a very ample Fac- 744 
u- tory, holograph of the Defender himſelf, granted by him to 
my WM Mr. /iſbart, of the following Tenor, I John Cathcart of 
London, &c. do hereby conſtitute and appoint the ſaid Mr. 
iſes MW © George Wiſtart my ſole and lawful Factor, for the Rents of 
fen- MI © all my Horſes, Tenements, &c. belonging to me within the City of 
this MW © Elibugh and Liberties thereof, with full Power, not only to 
»ubt W © vplift the ſaid Rents, but to grant Diſcharges for the ſame ; 
and 


* and to compound all Debts that may be owing or become 


„ due by the Tenants, as amply as I myſelf could do. Ang- 


„ likewiſe I hereby ordain and appoint him, the ſaid Keverend 
« Mr. Wiſhart, to pay all the Rents and Profits ariſing from the 
« ſaid Horſes and others, to Mrs. Campbell Relict of the deceaſt 
„Mr. Halten Campbcii Ninilter ot Denoon, my lawtul Siſter, 
« for ſundry Reafous thereunto me moving, declaring, that her 
„ Reccipt ſhall be ſufficient for his Exoneration, Oc.“ 

Mr. I/iſhart has deponed, that in virtue of this Factory, he 
has ever ſince uplifted and applied the Rents. 
to Mr. Harper, &c. the Tenants, do uniformly delcribe the 
Houſe as belonging to Mr. Cathcart the Defender. And fince 
Mrs, CampbelPs Death, the Defender, by a Letter in Procels of 
this Date, has directed Mr. ///i/bart to pay theſe Rents to Mrs. 


Campbells Daughter. One of theſe Receipts dated fo late as. 


the 5th of December 1759, ſhall be inſerted here by Way of 
Specimen to your Lordſhips. I Doctor George Wiſhart, one. 
„of the Miniſters of Edinburgh, Factor for Mr. John Cath- 
% cart, Merchant in London, grants me to have recc ed from 
« Miſs Ain Congalton, 6 1. 6 J. Sterling, being a Year's Rent: 
due at Vhiiſimday laſt, of an Houſe poſſeſſed by ber, be- 
« longing to the ſaid Mr. John Cathcart, the top Story of the 


* fore Land, at the Head of Foulis's Cloſs, entering by the 


„ Faſt Side of the ſaid Cloſs. And therefore, I as Factor fore- 
* ſaid, do hereby diſcharge the ſaid Mits Am Congaiton, and 
„all whom it may concern, of the ſaid Year's Rent, and all 
“ preceeding the ſame. In Witneſs whereof, Ox. 

Upon this State of the Evidence it appears, that tho' the 
Property of this Houſe is confeſſed as well as vouched to have 


belonged to the Defender at the Time of the Bankruptcy, and 


for many Years before, as it does at this Day, no Diſcovery 


or Surrender, nor the leaſt Mention of it was made upon his. 


Examination. Theſe Facts ſtand confeſſed, and his Excuſe 
is, that before the Bankruptcy, he had given up this Subject 
both verbally and by Letters to his Siſter. This he proves by 


His Recei pts. 


his 
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his own Averment: No Diſpoſition or Conveyance of the 
Property was ever granted : No Obligation, or even Promiſe 
is attempted to be proven; it was thefore as much a Part of 
the Defender's Eſtate at the Time, as it poſſibly could be. 
The Letters, Receipts of Rent and Factory, all juſtly and 
uniformly deſcribe the Houſe as belongirg to him, and ac- 
knowledge no other Right in Mrs. Campbell, but a precarious 
Enjoyment of the Rents pendent on his Will. 

It ſurpaſſes all Credulity, that the Defender could be ſo 
much deceived as to imagine, that his applying his own Rents 
during Pleaſure to the Support of his needy Relations, ſhauld 
denude him of the Subject itſelf, out of which the Rents are 
produced. The Purſuer does not deſire to aggravate a Matter 
of this Sort, which ſeems ſo clear. But when it is confidered, 
that he had granted the aforeſaid Factory to Mr. Miſhart, no 
earlier than Auguſt 1744, for uplifting the Rents of this 
; Houſe, as belonging to him, it would require a ſtrong Degree 
of Credulity, that this. ſhould have eſcaped his Memory when 
. he came to make the Surrender in September 1745, when a 

full Diſcovery was required and expected. Jgnorantia juris is 
dot pleadable ; but it is plain there could be here no Pretence 
> Wl for Ignorance of any Kind, as he not only knew this Sub- 
jet to belong to him, but granted Factories over it to 

| yy the Rents, and appointed theſe to be applied as he di- 
1 W:ctcd, and which he continued to do even atter his Siſter's 

Death. Whether the Defender may have intended to make 
e 2 Compliment of this Houle to his Siſter, or not, he himſelf 
e can only know. The Tale is improbable, as during that long 
d Courſe of Years no ſuch Deed was ever granted, or any Wri- 
y ting executed that had the ſmalleſt Tendency that Way ; 
is. Won the contrary, his whole Conduct throughout was the very 
e Reverſe ; he acted as Proprietor, and his Siſter acknowledged 
+ Wc Property to be his. So that to conclude upon this Ar- 
y ce, there is as clear a Proof as can be expected in any Cale, 
is abt only of an actual Conccalment, but that it was done pur- 

| 5 poſely, 


Lands of 
Glenduſk, 


jet, if it had been diſcovered. 
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poſely, and of Deſign, to withdraw this Subject from the Dit 


covery and Surrender he was in Appearance to make; and if 
that does not bring him under the Exception of the Statute, 
it will be hard to conceive any Caſe where the like Excuſe 
may not be ſet up. 

And with reſpect to the Lands of Glenduſke, which makes 
the ſecond Article of Concealment, it ſtands in like Manner 
confeſſed, that theſe Lands being Part of his Father's Eſtate, 
devolved upon the Defender by his Father's Death before the 
Year 1730, but that he allowed his Uncle Robert Cathcart Poſ- 
ſeſſion of them, as in his Right, without any Tranſmiſſion or 
Alienation of the Property. 

Your Lordfſhips have already heard, that upon the Defen- 
der's Examination before the Commiſſioners, he made Oath, 
That the Papers and Books therein mentioned, contained a 
true and full Diſcloſure of all his Effe&ts and Eſtates, rea! and 

erſonal, to which he was any ways intereſted or entitled, 
&c. And from the Oath of the Aſſignies, ſpecifying the Sums 
and Effects received by them from the Bankrupts, that no No- 
tice whatever is taken in either of theſe of the Lands of Gley- 
adult; which is the {trongeſt negative Proof that no Diſcloſure 
or Diſcovery was made of theſe, If any ſuch Diſcovery. had 
been made, the Title Deeds, and other Writings relating to 
theſe muſt have been delivered up; nor could the Aſſignies, 
without a manifeſt Breach of Truſt, have overlooked this Sub- 

The Defender endeavours to ſupply this Defect, by an Af- 
fidavit, which he was pleaſed to make pendente froceſſu before 
a Magiſtrate at London, importing. That on his Examinati- 
on before the Commiſſioners and Aſſignies of his Bankrupt- 
« cy, he made a full Diſcovery of his whole Eſtate, real and 
« perſonal, particularly of the Farm of Glenduſt in Scotland, 
« which Twas at that Time the only, and all the real Eſtate he hai, 
« or was entitled to. That the ſame Farm was ſeized upon by 
Thomas Kennedy, for a Bond Debt which he the Deponent 


7 and 
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« and John Blackwood owed him: That it might be of the 


« Value of 10 J. a Year, and that the Produce of it, if fold, 


„% would not ſatisfy and pay the ſaid Debt.” And John Black- 
word in his Affidavit, ſays, That he was preſent at the Ex- 
« amination of the ſaid Fohn Cathcart, and did hear him ac- 
« quaint the Commiſſioners and Aſſignies, that he had a ſmall 
« Eſtate in Scotland, which was adjudged by the Law there, 
« to one Thomas Kenney, for a Sum larger than the Value of 
« {aid Eſtate or Farm.“ 

The Purſuer begs Liberty to doubt, whether parole Evi- 


dence, even by the moſt unexceptionable Witnefles, other 


than the Commiſſioners themſelves, can be allowed of as a 
competent Mean of Proof for eſtabliſhing a Fact of this Kind. 
The Proceedings of theſe Commiſſioners, and of the Aſſig- 
nics, are all taken down in Writing, and from theſe the Al- 
ſignies make their Report, which they verify upon Oath. 

But ſuppoſing, for Argument's Sake, that ſuch a Diſcovery 
had been made, as the Defender ſets forth in his Affidavit, the 
Furſuer is adviſed, and ſubmits it to your Lordſhips, that it 
was not ſuch as the Law required, and therefore, that the De- 
fender can take no Benefit or Advantage therefrom. The Law 


requires, that the Bankrupt ſhould not only diſcover every E- 


fate he is poſſeſt of, and the Title Deeds or Writings relative 
thereto, but that theſe ſhould be ſurrendered and delivered up 
to the Commiſſioners, for this plain Reaſon, that the Diſcove- 
ty of an Eſtate can be of no Significancy, if the Writings and 
Title Deeds are withdrawn and with-held. And the Purſuer 
muſt be further pardoned to ſay, that the Defender has been 
rather too incautious in the wording of this Afhdavit, emit- 
ted during the Dependence of this Proceſs, where he again 
depoſes, that this Farm of Glencluſſt was at that Time the on- 
Iv, and all the rea! Eſtate he had, or was intitled to; when, as 
your Lordſhips have already heard, and ſtands confeſſed, he 
had the very ſame Right to the Houle in Edinburgh, as to theſe 
Lands of Glenduſk. 

But 
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on, had ſeized upon the Lands: He is now forced to admit, 
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But allowing the Diſcovery to have been ſuch as the De- 


fender ſets forth in the aforeſaid Affidavit, it is ſo far from an- 


ſwering the good Intention and Purpoſe of the Law, that it 
would rather ſeem to have been intended as a Blind to the 


Commiſſioners, and to prevent their making any Enquiry af- 
ter a Subject which he repreſented to be ſo much worte than 


nothing. 
He ſets out with informing, that this Farm of Glenduſk was 


ſeized upon by Kennedy, for a Debt above its Value; or, a; 


John Blackwood expreſſes it in his Affidavit, that it was adjudg- 


ed by the Law of Scorlund to Kennedy, for a Sum larger than 


the Value. 
This was a moſt deceitful Miſrepreſentation in many Re- 


ſpects; for in the fiſt Place, Kennedy's Adjudication was not 


worth a Six-pence, as it proceeded without any ſpecia] Charge 


to adjudge an Eſtate which remained in hereaiate jacente of 


the Defender's Father, and to which the Defender had made 


up no Title; ſo that, inſtead of being available as a Title of 
Property to carry off theſe Lands, the Adjudication was to- 
tally void and null. 

The Defender may poſſibly pretend, that he was ignorant 
of this Nullity of the Adjudication : But the Anfwer is ob- 
vious, 1/?, That the Law does not preſume Ignorance : adh, 
He ought not to have taken upon him to give ſo favourable a 
Repreſentation of this Adjudication, as ſufficient to carry off 
the whole Lands, unleſs he had had certain Knowledge or In- 
formation, whether the Adjudication had been regularly or 
irregularly deduced. If he had produced and delivered up the 
Title Deeds, as he ought to have done, every Perſon the leaſt 
converſant in theſe Matters, muſt have ſeen, that an Adjudi- 
cation, without a ſpecial Charge, was no better than a Sheet 
of blank Paper. 

2dly, It was an unfair Repreſentation of the Fact, where 
he averred, that Kennedy, upon the Title of this Adjudicati- 


that 
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that Kennedy never attained Poſſeſſion; but on the contrary, 
that ever ſince his Father's Death, he, the Defender, had al- 
lowed ſome of his poor Relations to poſſeſs ſaid Farm. 

30h, It was equally unfair, when he impoſed upon the 
Commiſſioners to believe, that Kennedy's Debt was wholly due, 
auch that it was at leaft equal in Value to the Lands; when in 
Fact it appears, that the Defender, by the Hands of Captain 
Rybert Cathcart his Couſin, had paid Kennedy, antecedent to the 
Bankruptcy, about 80 J. Sterling to Account of this Debt; 
and fince the Bankruptcy, has paid up the Balance, and ta- 
ben an Aſſignment to the Debt. 

And your Lordſhips will particularly attend to the Words 


of Kennedy's Aſſignation of this Debt to the Defender, which 


is dated as early as the 2oth of Auguſt 1747, © That ſeeing 
Captain Robert Cathcart did, for Account of the ſaid John 
© Cathcart, and in order to prevent my entering upon the Poſ- 
ſeſſion of the ſaid Lands of Glenauſk, by uplitting the Rents 
« thereof, pay to me, at two different Times, the Sum of 
« 8 J. Sterling ſince recovering ſaid Decreet of Adjudicati- 


| © on, in Part of the Intereſt due me on the ſaid Debt, and 
| © that on Account of the ſaid John Cathcart ; and which 80 J. 


* hath ſince been repaid by the {aid John Cathcart to the ſaid 


Captain Robert Carhcart ; and that the ſaid 70% Cathcart 


* has now by the Hands of Fames Ferguſon Writer in Air, 
made Payment to me of 229 J. 18s. 33d. Sterling, which, 


I with the foreſaid 80 J. completely ſatisfies and pays me of 
| © the Sum of 200 J. Herling of Principal, and Annualrents and 


* Expences, Oc.“ 

This Aſſignation of the Tenor above recited clearly proves, 
that 80 J. of the Debt had been paid to Kennedy by Captain 
uwert Cathcart on the Defender's Account; and that the 
Vefender had re-paid that Sum to the ſaid Captain Nobert 
larhcartz And as the Defender in a Miſſive of this Date, ad- 
irſed to the Purſuer, after mentioning his having re- paid Cap- 


ain Robert Cathcart that Sum, adds, © I have had no open Account 


« with 


13th Jan. 
1758. 
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&. ith him ſince the 1745,” that is, from the Time of the 
Bankruptcy; it is from thence plain, that the 80 J. had not only 
been paid to Kennedy, but re- paid ro Captain Cathcart before 
the Bankruptcy ; conſequently, that ſuppoſing Kennedy's Ad- 
judication had been liable to no Objection, it was not an In. 
cumberance in any Degree equal to the Value of the Lang, 
excluſive of the bygone and current Rents; ſo that the Con. 
ccalment of this partial Payment, and repreſenting this Ad. 
judication as an outſtanding Incumberance for the whole Sum, 
equal in Value to the whole Lands, was ſoch an unfair Re. 
preſentation of the Fact as cannot be juſtified. 

The Defender, it is true, attempts to prove that Part of the 
Money was paid to Kennedy, by Captain Carhcart after the 
Bankruytcy : For Evidence of which, he produces a retire, 
Bill, dated Iſt March 1746, drawn by Kennedy upon Captain 
Catheart,. for 37 l. 10 5s. Srerling. But the Bill itſelf redargue 
this Supoſition ; for by a Marking upon the Back of it, it ps 
pears that 17 J. 10. of that Sum was due to Kenney for Wy 
ges, as Carpenter on board of the Blackiwoud Gally, of which 
Captain Cathcart had the Command; beſides, that as Kenney 
had no Title to draw a Bill upon Captain Carhcar? for a Debt 
due by the Defender, this can never be preſumed, unleſs al 
unde aſtructed. | | | 

But what muſt for ever ſilence the Defender upon this 
Article, is, that_he has it in his Power to clear up the Fad 
the one Way or the other. He ought to be poſſeſſed of Ker 
ned's Receipt to Captain Carzhcart for the 80 J. which fell to 
be delivered up to him when he cleared with Captain Ca- 
He has been required to produce that Receipt, as appear 
from an Inſtrument of Proteſt, (Copies of which are here 
with put into the Lords Boxes.) And therefore his keeping 
up the fame muſt preſume againſt him, the rather conſidering 
that he artfully avoids to condeſcend upon the preciſe Time 
when the 80 J. was paid by Captain Cathcart to Kennedy, dt 
re-paid by him to Captain Cat cart, as he muſt know that thit 


Payment was of Date prior to the. Bankruptcy, which ther 
. fore 


fore muſt bear hard upon the pretended Diſcovery he is ſaid 
to have made of this Subject to the Commiſſioners. 

So that to conclude upon this Article, whether the De- 
fender ſhall be ſuppoſed to have made the Diſcovery he now 
pretends to have made of thoſe Lands of Glenduſ to the Com- 
miſſioners; it is evident that the Diſcovery was improper, and 
calculated to millead, by a very unfair Repreſentation of the 
Caſe. 8 

The Purſuer came lately to diſcover, that upon the 28th 
S:prember 1745, the Day of the Defender's final Examination 
by the Commiſſioners of Bankruptcy, and when he emitted 
the Oath of the Tenor above recited, there was an Arrear due 
to him of his Half Pay, as Director of the Hoſpitals, of 48 J. 
Sterling, being the Amount of his Half Pay for 96 Days, at 
the Rate of 10 5. Sterling per Day: And tho” this Half Pay 
viclded no leſs than 182 J. Sterling per annum, a tolerable In- 
come for a Bankrupt, who was to. ſurrender nothing to his 
Creditors in ſolulum of their Debts ; it appears that no Notice 
was taken thereof, or of the Arrears due theron, upon the 
Examination taken by the Commiſſioners. It was put to the 
Defender to confeſs or deny this Fact by a Writing under his 


Hand; and as the Fact ſtands now confeſſed, the Queſtion in 


Law from thence ariſing is, Whether the Defender was not 
thereby guilty of a third Concealment ? 

Whatever ſhall be the Judgment of the Law in this Parti- 
cular the Purſuer will be pardoned to think, that it had been 
more becoming in the Defender, not to have aſſumed to him- 


ſelf the Power of judging in his own Cauſe, but fairly to 


have ſtated the Fact, leaving it to the Law to determine, 
whether the Arrears then due upon the Half Pay ſhould be 
ſurrendered as a Fund of the Creditors Payment. 

Now that the Diſcovery has been made of the Fact, the 
Defender contends, that as his Office, qua Director of the 
Hoſpitals, is of the Nature of a military Office, his Pay or 


flalf Pay ought to be conſidered as upon the ſame Footing 


with 


Half Pay. 


* : (9 


with that of any commiſſioned Officer, and conſequently, not 
to be attachable by his Creditors. 

The general Rule of Law ſtands clear for the Purſuer, that 
every Eſtate of whatever Kind, that belongs to a Debitor, 
ought to be attachable by his Creditors, which therefore 
throws the labouring Oar upon the Defender, to produce the 
Law- which exeems the Bygones of his Salary or Half Pay 
as a Director of the Hoſpital, when he has neither Duty nor 
Office to attend, from the Diligence of his Creditors. It will 
be carrying the Exemption extremely far, if every Office, civil 
or military, that has a Salary or Pay annexcd to it, is intitled 
to ſuch a Privilege, even as to bygone Arrears, which cannot 
be ſaid to be alimentary, as nemo alitur in præteritum. 

That Office which the Defender enjoyed, as Director of 
the Hoſpitals, and, in Conſideration of which, he was allow- 
ed half Pay, cannot be conſidered as upon the fame Foot- 
ing with proper military Commiſſions. There are Funds 
appropriated by the Legiſlature for Payment of the Army, 
Their Pay is deemed alimentary, and as neceſſary to enable 
them to do their Duty; and, in that Reſpect, may be entitled 
to ſome extraordinary Privileges: When put upon Half Pay, 
they get no new Commiſſion or Warrant. The Half Pay is 
allowed them for Subſiſtence, and they are bound to anſwer 
when called upon. The Ofhce of Director of the Hoſpitals, 
is no more a military Office, than a Commiſſary, or ſuch like: 
It is incidental, and only neceſſary in Time of War: It 
gives no Title to Half Pay, nor has the Law made any fuch 
Proviſion for it: So that when Half Pay is given to one who 
enjoyed that Office, it is a mere Favour, and by a particular 
Warrant, and is paid out of Contingencies, and gives no Ob- 
ſtruction to the Party's following any other law ful Occupati- 
on he may be qualified for. 

Under theſe Circumſtances, it is ſubmitted to your Lord- 
ſhips, whether the Arrears of this Half Pay has any Privilege 


to exeem them from the * of Creditors ; if they have 
no 
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no ſuch Privilege, the not diſcovering thoſe upon the Exami- 
nation, was a further Concealment. 

It was argued for the Defender, that in order to give the 
Concealment the Effect of voiding the Certificate, it muſt ap- 
pear to have been wilful, and done of Intention to defraud 
the Creditors. And was that to be the Rule of your Lord- 
{hips Judgment in this Caſe, the Purſuer · is hopefu] to have 
mace it clearly appear, that ſuch, truly, was the Fact. 

But the Purſuer will be excuſed to have a very different Ap- 
prehenſion of this Statute, and that it does, by no Means, 
require any. Proof of a fraudulent Intention, which being 
11117, would, in moſt Cafes, be of moſt difficult Probation. 

The Exception to the Validity of the Bankrupt's Certifi- 
cate, by the Act of the 5th of his late Majeſty, already ſtat- 
ed, conſiſts of two Branches: It enacts, that the Certificate 
ſhall import a Diſcharge of prior Debts, unleſs the Plaintiff 
can prove one of two Facts; /, That the Certificate was 
obtained unfairly, or by Fraud. Or, 24ly, Unleſs the Plain- 
tiff can make appear any Concealment by fuch Bankrupt, 
to the Value of 10 I. The Particle or, makes clearly two di- 
{tin Alternatives, either of which, if proved, is ſafficient to 
bring the Caſe within the Exception. The firſt Alternative 
reſpects the Certificate's being obtained unfairly, or by Fraud, 
which may be accompliſhed in many different Ways. In Op- 
polition or Contradiſtinction to which, all that is required by 
the ſecond Alternative, is a Concealment to the Value of 10 J. 
So that one of two Propoſitions muſt be admitted, with re- 
ſpect to this ſecond Alternative, viz, That the Legiſlature ei- 
ther preſumes ſuch Fraud, where the Extent of the Subject 
concealed, exceeds 10 J. or that it impoſes the Penalty of 
voiding the Certificate, where the Bankrupt, whether by 
Fraud or Negligence, or from whatever other Cauſe, has o- 
mitted to diſcover ſuch a Fund, as ought to have been applied 
or Satisfaction of his juſt Debts. 

H It 
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It was reaſonable to ſuſpe& that Bankrupts would attempt 
a Concealment of their Effects, even when they pretended to 
make a full and fair Surrender; and therefore, as it was 
thought neceſſary, on the one Hand, to invite them to do 
Juitice to their Creditors, by the Benefits and Advantages which 
would thereby accrue to themſelves, it was equally neceſſary 
and juſt to deprive them of theſe Advantages, if the Surren- 
der wes not full and complete; and as the Law was willing to 
make Allowance for ſuch Concealments as might be ſuppoſed 
to proceed from Inadvertence, or Miſtake, the Boundary fix- 
ed was 10 J. Sterling: If it goes beyond that Sum, the Law 
has authoriſed no Enquiry from what Cauſes it proceeded, far 
leſs has it thrown upon the Creditors the ous proband, 
that this Concealment was made with a fraudulent Intenticn ; 
and as the Judgment, which the Purſuer now humbly expects, 
will have no further Conſequence than to oblige the Defender 
to do that Juſtice to the Purſuer, which, he ſays, he has vo- 
luntarily done to leverals of his Creditors, and which, by the 
Laws of good Conſcience, he is bound to do to them all in 
his preſent State of Opulency and Riches, your Lordſhips will 
never regrete applying the Law in ſuch a Caſe. 

Your Lordſhips have been furniſhed with the Opinions of 
Engliſh Council on both Sides, two for the Purſuer, one for 
the Defender, upon the Queſtion, Whether the Defender's 
Caſe falls within the Exception of the above-recited Statute? 
Theſe Opinions ſhall be left to ſpeak for themſelves, though 
the Purſuer cannot help obſerving, from the Opinion of Mr. 
York, that it proceeds upon Suppoſition of a Fact, of which 
there is no Sort of Evidence, viz. That the Houſe of Edu- 
Burgh had long before been given up to the Defender's Siſter, 
in ſuch Manner as that he could no longer conſider it as his 
own Property: The contrary of which is ſo clearly proved, 
that it would be improper to repeat what has been already ſaid 
on that Head. 


There 
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There is produced another Opinion from the ſame learned 
Council, upon the Queſtion, Whether a Bankrupt is obliged 
to diſcover an Office for Life from the Government ? The 
Opiaion does not ſeem to be extremely favourable for the De- 
fence; it clearly ſuppoſes, that the Perquiſites of the Office 
ſhould go for the Creditor's Payment, and that the Aſſignies 
ſhould give the Bankrupt a proper annual Allowance for exe- 
cuting the Office, making him to account for the Remain- 
der of the Profits for the Uſe of the Creditors. 

And it is to be obſerved, that, by an Half-pay Warrant pro- 
duced, it appears, that the Money is payable ro Aſſigns ; fo 
that the Defender undoubtedly had it in his Power to have 
ſurrendered Part of the Profits of his Office to his Credi- 
tors. | | 
Theſe Things are humbly ſubmitted; and, upon a com- 
plex View of the whole Caſe, it is hoped your Lordſhips will 
be of Opinion, that the Defender in this Caſe cannot plead 
the Certificate in bar of this Action, for Payment of the 
Debts he is juſtly due to the Purſuer, and will therefore de- 
cern againſt him for Payment of theſe, in Terms of the Libel. 


In Reſpect whereof, Oc. 
ALEX. LOCKHART. 
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* Follows the Writings referred to above, 

by way of APPENDIX. F 

CCC 
NUMBER I. 


EXCERPTS of the Defender's Letters 
to the Purſuer. 


"I 


Feb. 21. II is impoſſible for us to pay your Bills that are running up- 


1737. on us, without re-drawing: If our. Affair with Nicolſo; | / 
was ſettled (which we hope in a Month's Time to have done) WF © 
the Balance, we think, muſt come to us, will enable us tw 3 


ſtrike them. off without re drawing. | 

Avg. 11. FT have drawn on you this Day 135 J. which I beg youll bo- Wh ® 
737 nour, and fhall endeavour to remit you for the fame- in due Mi 
Time, I am afraid one of 40 l. is gone. back it wa not in m) 


Power to prevent it. | | Po 

April 15. Our Affair with Nicolſon is not yet ended: We are obliges Wt © 
1738. to re-draw 152 J. 5. which pleaſe honour, and place to our | of 
Debit. I | bel 

june 20, Your ſundry Draughts ſhall be taken Care of, but can! ed 
738. pay them without re-drawing, until Nicolſon's Affair is ſettled, wc 
; and then we would with Eaſe do it; and we hope this, at * 

c 


fartheſt, . will be finiſhed in two Months: It is in the Hands 
of three-good Arbitrators. 4 


Jaly 12. As ſoon as our Arbitration is finiſhed with Nicolſon, which of 
173% will be, if you can draw at any Diſtance of Time, before * 
| the 


your next Bills fall due, 7hey ſhall be all ſunk. 


| recc 
Ou. 


19 


Our Arbitration with Nicolſon goes on as well as we could July 27. 
wiſh ; it mult be finiſhed before the 29th September. 1738. 

| We were forced to re-draw on you, as our Arbitration with Sept. 7. 

Nicolſon is not yet ended, but it will now be ſoon finiſhed, /o 1738. 

| an End ſhall be put to this Trouble, by our paying what you | 

© draw upon us henceforward, without re-drawing. 


All the above Letters are wrote with the Defenders own Hand. 


NUMBER II. 
C 481 


A Was a Creditor of B. and C. Copartners on their joint 
11 Bond, and was alſo a Creditor of B. on his ſeparate 
| Bond. | 
| A Commiſſion of Bankrupt was ſome Years ago awarded 
and iſſued againſt B. and C. and A. proved both his joint and 
| ſeparate Debts under the faid Commiſſion. 

| A, received a Dividend of two Shillings and Sixpence in the 
Pound, in reſpe& of his ſaid Debts, proved under the ſaid 

| Commiſſion, which Dividend was made to the Creditors, out 
| of the ſeparate Eſtate of B. only, and no Part of the Eſtate, 
belonging to the Copartnerſhip, or of the ſaid C. was deliver- 
ed up, and B. and C. afterwards obtained their Certificates 
under the ſaid joint Commiſſion, and C. is now able to pay 
| qa Creditors, under the ſaid Commiſſion, their full 

Ebts. 

Quer. 1}, Should it be proved that C. made a Concealment 
of his Eſtate or Efſects, by not diſcloſing any Intereſt he had 
in Poſſeſſion or Reverſion, in the Eſtate he now enjoys, can 
tie Certificate under the Commiſſion be recalled, and can A. 
recover what remains due to him in the joint Bonds of B. 
and C. and on the ſeparate Bond of B. or on either, and 


1 a which 


1 
which of them againſt C. and how is it adviſable for A. to 
proceed, for Recovery thereof? 

Anſwered. 1 apprehend, if any of the Creditors of c. can 
make it appear, that C. at the Time of his Jaſt Examination, 
made any Concealment of his Eſtate and Effects, to the Va- 
lue of 10 J. and upwards, that it will annul and make void 
the Certificate as to C. but not in reſpect of B. unleſs ſuch 
Concealment be alſo with his Privity, and that A. may bring WF 
his Action againſt B. and C. on their joint Bond, il if B. 
ſhall plead the Certificate, that A. may notwithſtanding pro- 
ceed againſt C. who made a fraudulent Concealment, by vir- 
tue of the Statute 10. Q. Ann. cap. 15, but that A cannot 
proceed againſt B. on his ſeparate Bonds, as B. hath obtained 
his Certificate, unleſs in Caſe of. a Concealment, with his 
Privity. 

Der. 24, As C. is now in a Capacity to pay his Creditors 
under the ſaid Commiſſion, can they compel him thereto, ſo 
far as fifteen Shillings in the Pound, out of his preſent Eſtate, 
and how? 

Anſwered. J apprehend, that if C. has rendered the Cer 
tificate void againſt himſelf by fraudulent. Concealment of his 
Effects, at the Time of his laſt Examination under the Com- 
miſſion, that all his Creditors are at Liberty to bring Action 
at Law againſt him, for the Recovery of their Debts. 

(Signed) ERAN. CAPPER. 
Lincolu's Inn, Zoth March 1758. 


N. B. The above Opinion. was taken before bringing thi 
Action. 


NUMBER UI. 


The late Lord 2 8 Opinion on this 
auſe. 


Have ed the information on the Behalf of Mer 
I der Blackwoood, Merchant: in Edinburgh, againſt John Cath 


Cart 


1 
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CF. 
cart of London. And taking the Facts as therein ſtated, the 
general Queſtion is, Whether Mr. Cathcart's Certificate does 
diſcharge him from the Debts he was liable to before the Act 
of Bankruptcy, on which the Certificate followed. The Ob- 
jection to the Operation of the Certificate is a Concealment, 
to the Value of 10 J. Sterling : And there can be no poſſible 
Doubt, that, in Law, if this Matter of Fact is proved, the 
Certificate ceaſes to be a Bar to any Creditor, prior to the 


| Bankruptcy in England. If the Certificate was pleaded in 


Bar, the Creditor, Plaintiff, would be to reply the Conceal- 
ment, and, at a Trial, muſt produce the Plaintiff's Examinati- 
on before the Commiſſioners, as the firſt Step, and prove the 
Bankrupt poſſeſſed or intitled to the Value of ro. /. not inclu- 
ded in the Examination. This woul be ſufficient Evidence to in- 
tile the Plaintiff to a Verdict for his Debt, as being full Proof of his 
Replication. But then this Evidence would not be concluſive, 
becauſe the Defen.lant might ſheww, that tho? the 10 J. Value was 
not inſerted in the Examination, yet he did diſcloſe it at one 
or other of his Examinations to the Commiſſioners. This muſt 
be doue by legal Evidence, and nothing is more certain, than 
that the Bankrupt's Affidavit, nay, his Teſtimony, could not 
be admitted, as any Evidence at all, neither could the Affi- 
davits of any other Perſons be admitted, but the Perſons muſt 
be produced in Court, and examined. Therefore I am of Opi- 
nion, that neither Mr. Cathcart's nor Mr. Blackwwood's Aﬀida- 
vit ought to be admitted in this Cauſe. 

The firſt Article of Concealment is the Eſtate of Glenduſk, 
upon which two Queſtions ariſe : Firſt, Whether it was con- 
cealed, and there is no Evidence admiſſible in Law, to prove, 
that it ever was diſcloſed. Secondly, if it was of the Value of 


10 /. after the Incumbrance upon it was diſcharged, this falls 


moſt properly to be decided in Scotland, by the Law of Scot- 
land, and Facts beſt known there. 

The next Article of Concealment is the Houſe in Edin- 
burpþ; and here both the Value, and the Fact ſeem to be ad- 
mitted, The Excuſe about Mrs. Campbell can be of no Avail. 

| | The. 
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"The not Hiſtol FU a Kieereſe; under. depp e 
dumſtances of Sd or rather. deſtinating the Profits to 2 
Siſter, is undo edly in Law aud Language a Couccalment 3 and 
as no Lawyer can maintain ſuch a voluntary Appointment to 


be good againſt Creditors, I am of nen this alone vacates, 


7 * Effet Grant: one : 7 N 4 


acct 29. 1759. A. ons Cause L. 


4 N. B. The above Opinion s was len previous to the Dit: 
covery of the 48 J. as the Arrears of the Defender's Half pn, 


NUM B E R. IV. 


0 AS E. 
A en enjoying a Liferent of an Eſtate, and an Office 


for Life from the Government, becoming a Bankrupt : | 
Query. If by the Oath adminiſtred to Bankrupts, he is obli- 
ged to furrender theſe, or either, and which of them to by 
Creditors ? : 
Anſwer. T am of Opinion, that the Perſon deſcribed ; a oblie 
ged, by his Oath, to diſcover the Value of any Eſtate for 
Life.—As to the Office, ] obſerve that it is not ſtated, what 
Office the Bankrupt is entitled to, which will be a material 
Ingredient in the Anſwer to this Queſtion : Some Offices be- 
ing perſonal Truſts of ſuch a Nature as not to be aſſignable; 
and in every Caſe, if the Office be attended with Labour, Du- 
ty, and perſonal Service, it will be reaſonable for the Aſſig- 
nies to conſent to give the Party a proper annual Allowance 
for executing the Office, in the Nature of Agent or Deputy to 
them, making him to account for the Remainder of the Profits 
to the Uſe of his Creditors. 
(Signed) +, C. YORKE. 
| December 29th 1761. | 5 8 1 


„ : 
/ = 1 


